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REPORT AND RECOMMENDED DECISION*

This Supplemental Security Income (“SSI”) apped raises two novel questions: (i) whether the
commissioner may refuseto dlow aclamant to rebut the presumption of vaue established by 20 CF.R. §
416.1140(a) and (ii) whether the commissioner erred by caculating the vaue of the support and
maintenance the plaintiff received soldy through cost rather than through current market vaue. |
recommend that the commissioner’ s decision be affirmed.

This cdlam did not follow the commissoner’s witomary sequentiad evauation process. The
adminigrative law judge made the following relevant findings without taking testimony a ahearing: thet the

plantiff had a period of indigibility ending with the month of February 2003 due to incarcerdtion at the

! This action is properly brought under 42 U.S.C. § 1383(c)(3). The commissioner has admitted that the plaintiff has
exhausted her administrative remedies. The caseis presented as arequest for judicial review by this court pursuant to
Loca Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon which she
seeksreversal of the commissioner’s decision and to complete and file afact sheet available at the Clerk’ s Office. Oral

argument was held before me on December 1, 2006, pursuant to Local Rule 16.3(a)(2)(C) requiring the parties to set forth at
oral argument their respective positions with citations to relevant statutes, regulations, case authority and page
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Penobscot and Kennebec County Jalls, Finding 1, Record a 14; that from February 1, 2003 through
February 12, 2003 the plaintiff received incomein kind for support and maintenance fromthejaills, Finding
2, id.; that the presumed-vaueruleof 20 C.F.R. 88 416.1130 and 416.1140 applied to the determination
of incomein kind for support and maintenance in February 2003, Finding 3,id.; that thevaue of incomein
kind for support and maintenance received by the plaintiff in February 2003 exceeded the presumed
maximum vaue of $204, Findings 4-5, id.; and that the plaintiff was presumed to have received incomein
kind for support and maintenance in February 2003 of $204 (one third the federd benefit rate plus $20),
Finding 6, id. The Appedas Council declined to review the decison, id. at 2-4, makingit thefind decison
of the commissioner, 20 C.F.R. 8 416.1481; Dupuisv. Secretary of Health & Human Servs, 869 F.2d
622, 623 (1st Cir. 1989).

The standard of review of the commissioner’s decision is whether the determination made is
supported by substantial evidence. 42 U.S.C. 88 405(g), 1383(c)(3); Manso-Pizarro v. Secretary of
Health & Human Servs, 76 F.3d 15, 16 (1t Cir. 1996). In other words, the determination must be
supported by such relevant evidence as a reasonable mind might accept as adequate to support the
conclusondrawn. Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health
& Human Servs,, 647 F.2d 218, 222 (1st Cir. 1981).

Discussion

The plaintiff begins the section of her statement of errors entitled “ Discusson” with the following

sentence: “The only dispute in this case is how to vaue the room and board Lori Brogan received injal.”

Statement of Specific Errors (* Statement of Errors’) (Docket No. 10) at 3. Earlier, she contended that the

references to the administrative record.



commissioner made two erors. (i) “refusng to dlow [her] to rebut the presumption of vaue through

evidence of the current market value of the support and maintenance shereceived” and (ii) “calculating the
‘vaue of the support and maintenance[she] received solely through cost rather than through current market
vadue” |d. at 2. The assartion with repect to the “only dispute’ is consstent with the latter of the two
asserted errors. Thefirst of the two asserted errorsisinconsstent with the plaintiff’ s own presentation of
the case. At ord argument, counsd for the plaintiff agreed that he had not been prevented from presenting
a hearing any evidence that he wished to present.

The plaintiff asserts thet “[t]here are three pieces of evidence rdating to the vaue of [her] support
and maintenancewhileinjail,” one of which isaletter which she provided (Record a 71), one of whichis
“atelephone contact with Penobscot County Jail personnd regarding the cost or housing aprisoner at the
jail,”? and the third of which isthe plaintiff’s own affidavit. Statement of Errorsat 4-5. The adminigrative
law judge ruled, by necessary inference, that this evidence was not sufficient to rebut the regulatory
presumption of vaue discussed below, but he did not refuse to dlow the plaintiff to try to rebut the
presumption. Nothing in the record required the adminigtrative law judge to find asamatter of law that the
presumption was rebutted by the plaintiff’s proffered evidence. The plaintiff takes nothing by her first
assertion of error.

The presumed-vaue rule appearsin 20 C.F.R. § 416.1140(a), which providesin rdlevant part as

follows

®The plaintiff contends that the use of the jail’ s monthly charge to another jail for housing aprisoner asthe value of the
food and shelter provided “is clearly wrong-headed,” because “the correct measure of value would be the amount that the
Penobscot County Jail charges prisoners for food and shelter.” Statement of Errorsat 7. Obviously, ajail does not
routinely charge prisoners for food and shelter, and the plaintiff proffers no evidence that the jail involved in this case
ever does so. There is nothing inherently wrong with the use of the amount charged another jail, as opposed to the
amount charged to aprisoner. Asthe exception to the presumed-val uerule makesclear, it isthe“actual amount someone
(continued on next page)



(a) How we apply the presumed value rule. (1) Whenyou receivein-kind
support and maintenance and the one-third reduction rule does not apply, we use
the presumed vaue rule. Ingead of determining the actud dollar value of any
food or shelter you receive, we presume that it isworth amaximum vaue. This
maximum vaue is one-third of your Federd benefit rate plus the amount of the
generd income exclusion described in § 416.1124(c)(12).

(2) Thepresumed vaue rule alowsyou to show that your in-kind support and
maintenanceis not equa to the presumed vaue. We will not usethat presumed
vaueif you show usthat —

(i) The current market value of any food or shelter you receive, minus any
payment you make for them, islower than the presumed vaue; or

(i) The actud amount someone ese pays for your food or shdlter is lower
than the presumed vaue.

20C.F.R. 8416.1140(a). “Current market vaue’ isdefined as*“the price of anitem onthe open market in
your locality.” 20 C.F.R. 8§ 416.1101. The one-third reduction rule appearsin 20 C.F.R. §416.1131.
(8 What theruleis. Ingtead of determining theactud dollar vaueof in-kind
support and maintenance, we count one-third of the Federa benefit rate as
additiond incomeif you...—
(1) Livein another person’shousehold . . . for afull caendar month except
for temporary absences. . . , and
(2) Receive both food and shelter from the person in whose household you
areliving.
20C.F.R. 8416.1131(a). Both of theseregulaionsareinvolved in this case because the plaintiff wasinjall
foratime. “[Y]ou arenct digiblefor SSI benefitsfor any month throughout which you arearesdent of a
public ingtitution as defined in § 416.201.” 20 C.F.R. § 416.211(a)(1). “[T]heamount of incomeyou
haveisamgor factor in deciding whether you are digiblefor SSI benefits and the amount of your benefit.”
20 C.F.R. §416.1100. Theamount of the benefit payablefor the part of amonth when aclamant who has

been incarcerated is not longer incarcerated is governed by such income caculations.

else pays for your food or shelter” that matters, not what the claimant pays or could be charged. 20 C.F.R.
8§ 416.1140(8)(2)(ii).



Incomeis defined for purposes of these regulations as* anything you receivein cash or in kind that
you can use to meet your needs for food and shelter.” 20 C.F.R. § 416.1102. The Socid Security
Adminigration has “specid rules for vauing food or shdter that is received as unearned incomg].]” 20
C.F.R. § 416.1130(a).
Essentidly, we have two rules for vauing the in-kind support and maintenance
which we must count. The one-third reduction rule gppliesif you arelivinginthe
household of a person who provides you with both food and shdlter. The
presumed vaue rule gpplies in dl other Stuations where you are receiving
countable in-kind support and maintenance.

20 C.F.R. § 416.1130(C).

In this case, the plaintiff contends that the current market value of the food and shelter that she
received whileincarcerated was zero. Statement of Errorsat 4. She submitted aletter from “aBangor area
landlord” who had been incarcerated in the Penobscot County jail and who owned and managed rentd
properties in the area, in which this individua opined that “no one would willingly pay to live under the
restrictions that accompany accommodations in ajal cdl.” Record a 71. She aso relies on her own
affidavit to the effect that thejall provided “terribleliving conditionsand poor qudity of food.” Statement of
Errorsat 5. Shetakesthe positionthat “thereisno market for the room and board provided by ajall” and,
accordingly, no deduction from the benefits due her for the partid month in which she was released from
incarceration may be madefor her receipt of in-kind support and maintenance. Id. at 6. While shedefends

thelandlord’ sletter asevidence of thelack of amarket, her argument does not requiresuch evidence. She

essentidly contends that, as amatter of law, the support and maintenance provided in ajail or prison may



not be presumed to have a value of more than zero because there is never a market of willing buyers for
such services. She cites no authority for this postiort and my research has located none.

However, the plantiff’s interpretation of the presumed-vaue regulations would prevent the
commissioner from imputing any value to the support and mantenance provided in ajal or prison, aresult
that isinconsgtent with the intent of the regulaions defining income. See, e.g., Woodson v. Schweiker,
1983 WL 22365 (N.D.Ala Feb. 15, 1983), at *4 (failure to consder both parental support and value of
in-kind income resulting from placement in state resdentid training school would violate statutory purposeof
SSI benefits). The plaintiff offersnorationd explanation for an interpretation of the regulationsunder which
incarcerated SSI recipients aloneare therecipientsof such federd largesse, whilethosewho livewith family
or friends are not.

Conclusion
For the foregoing reasons, | recommend that the commissioner’ s decision be AFFIRMED.*
NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,

within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

% The plaintiff also contends that the administrative law judge’ s position suffersfrom “afinal inconsistency” in that sheis
charged “with in-kind income, all of which was received prior to the date of release,” which she asserts “resultsin a
double counting of the alleged benefits of incarceration” because she did not receive benefits for those daysin the month
in which she was discharged during which she was incarcerated and her benefits for the days of that month after her
discharge were reduced “ because of the same period of incarceration.” Statement of Errorsat 7. However, the plaintiff
had no food or shelter expenses for the portion of the month during which she wasincarcerated, so apayment of benefits
for that month in less than the amount due for afull month wasjustified. No “double counting” is apparent. Counsel for
the plaintiff himself noted at oral argument that this cal cul ation was performed in accordance with 20 C.F.R. § 416.421 but
he did not challenge the regulation itself.

* Thelegal issues presented by this appeal are the same as those raised in Moore v. Barnhart, Docket No. 06-34-B-W,
argued aswell on December 1, 2006 and the subject of a separate recommended decision filed today.



Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 6th day of December, 2006.

/s David M. Cohen

David M. Cohen
United States Magistrate Judge
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